I. INTRODUCTION
Regulatory competition in company law has been extensively debated in the last few decades. It started in the US, where Delaware has managed to attract almost half of the companies listed at the NYSE. In particular, American academics have discussed whether the appeal of Delaware's corporate law presents a 'race to the bottom' or a 'race to the top'. 1 In the EU the 1998 decision of the European Court of Justice in Centros opened the door to 'forum shopping' in company law. 2 Since this decision private companies from continental Europe increasingly incorporate in the UK 3 and the academic literature has analysed the reasons and consequences of this development in some detail. 4 In contrast to this, the question whether there could also be regulatory competition in partnership law in the EU has received little attention. 5 This article fills this gap. Since the discussion about regulatory competition in company law started in the United States Part II analyses whether there is also regulatory competition in US partnership law. Part III turns to the situation in the European Union, and Part IV concludes. Both for the US and EU, the main forms of partnership and the actual use of these forms are presented. That forms of company may function as alternatives ('vertical competition') is also addressed. Subsequently, both parts analyse whether partnerships can choose the legal form of another (US/Member) State and how law-makers react (or may react) to this development ('horizontal competition').
The main focus of this article is on the use of the limited liability partnership (LLP) outside its country of origin. This situation is particularly interesting because partnership law has usually been distinguished from company law by the personal liability of the participants. To a lesser extent, whether regulatory competition takes place in the law of limited partnerships will also be discussed. There is some evidence that publicly held private partnerships and private equity funds prefer certain jurisdictions. However, this is often not a result of differences in partnership law but is driven by other legal and nonlegal factors.
II. THE SITUATION IN THE US
In the US there are general partnerships, limited partnerships, limited liability partnerships (LLPs) and, in some states, limited liability limited partnerships (LLLPs). Furthermore, types of companies may be used instead of an LLP or LLLP. In reality, some competition in partnership law can be observed, although the development is less pronounced than in US corporate law.
A. Types of Partnerships
US partnership law is state law. However, most US states follow the two model acts drafted by the National Conference of Commissioners on Uniform State Laws (NCCUSL), namely the Revised Uniform Partnership Act of 1994 (RUPA) (as amended) 7 and the (Revised) Uniform Limited Partnership Act of 1916 (ULPA) (as amended). Köln, 2006) . 6 See II C 3, III B 1 below. 7 List of state laws at http://www.nccusl.org/Update/uniformact_factsheets/uniformacts-fsupa9497.asp and http://www.law.cornell.edu/uniform/vol7.html#partn. 8 List of state laws at http://www.nccusl.org/Update/uniformact_factsheets/uniformacts-fsulpa.asp.
A limited partnership requires the filing of a certificate with the competent state authority. 13 It must have at least one general and one limited partner. The general partners are fully liable for all obligations of the partnership, whereas the limited partners are usually shielded from liability. Traditionally, the law on limited partnerships required that the limited partners did not take any part in the active management of the partnership. Gradually, however, the scope of the activities that limited partners can undertake has been extended.
14 In particular this is the case in Delaware, where limited partners can be allowed to vote on matters such as dissolutions, sales of assets, mergers, and admission or removal of a general partner; furthermore they can consult with and advise the general partner, and be a control person of the general partner. 15 Limited liability partnerships (LLPs) go further. They were first introduced in Texas in 1991 because a number of business scandals made lawyers worry about personal liability and lobby for more protection than under general partnership law. 16 In 1996 the RUPA was amended to include provisions on the LLP, and by 2001 all fifty states adopted some form of LLP. 17 The establishment of an LLP requires state filing. 18 Moreover, LLPs have to file an annual report and pay annual fees.
The law on LLPs varies in a number of instances between states. In some states only professionals who are required to have licenses to do business are allowed to form an LLP. 20 Filing fees are flat fees in some states and in others they depend on the number of partners. 21 In some states there are additional safeguards for the protection of creditors. For instance, there may be an obligation to provide a personal guarantee, to establish an escrow account or to contract a special insurance for the LLP. 22 Most importantly, there are differences in the scope of liability protection. In one third of US states partners are only protected for claims arising from torts committed by other partners (eg claims arising in malpractice, malfeasance or other professional negligence). The remaining states have extended the scope of a partner's liability shield to other claims. 23 This is also the approach of the amended version of RUPA, which states that:
(a)n obligation of a partnership incurred while the partnership is a limited liability partnership, whether arising in contract, tort, or otherwise, is solely the obligation of the partnership. A partner is not personally liable, directly or indirectly, by way of contribution or otherwise, for such an obligation solely by reason of being or so acting as a partner (. . .).
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However, even in these states the protection against liability is not unlimited. Partners remain personally liable for their own negligent or wrongful acts and that of persons under their direct supervision and control. 25 There are also further distinctions between states and between professions. In some states partners are liable for tax and wage liabilities. 26 And in some states certain professions (such as lawyers) have to comply with additional conditions to enjoy limited liability. 27 Fifteen US states have also provided the possibility of transforming a limited partnership into a limited liability limited partnership (LLLP) . 28 The ULPA is indifferent about the availability of this new form of partnership. However, for the states which provide the LLLP it is recommended that the 20 28 See Callison (n 9) 953. general partner's liability shall be limited, similar to the liability of the partner of an LLP. 29 Thus, the LLLP keeps the distinction between general and limited partners, although, in general, neither of them will be liable for the obligations of the partnership.
B. Vertical Competition: Alternative Forms of Doing Business
In two important aspects S-Corporations, LLCs and PLLCs are similar to LLPs. On the one hand, the shareholders/partners are usually not personally liable. On the other hand, LLPs and these companies are not taxed at the entity level, thus avoiding the double taxation of corporate tax law.
The S-Corporation was introduced in 1958. Its name derives from the fact that it is taxed as a partnership according to Subchapter S of the Internal Revenue Code. Inter alia, this requires that the company must not have more than 100 shareholders and more than one class of stock. 30 Moreover, general state corporate law is applicable. This is different for the limited liability company (LLC). In the mid 1970s the oil and gas company Hamilton Brothers lobbied for a new and flexible form of company, which can be managed either by managers or the members themselves. It first succeeded in Wyoming in 1977.
31 By 1996 LLC statutes had been enacted in all US states, and in the same year the NCCUSL also drafted a Uniform Limited Liability Company Act (ULLCA). 32 Moreover, in 1988 the Internal Revenue Service decided that the LLC may be classified as a partnership for tax purposes. 33 Usually, this will be the case unless the LLC elects to be taxed as a corporation.
In general, the members of an LLC enjoy limited liability. Similar to the provision in RUPA, 34 the UCCLA states that:
[t]he debts, obligations, or other liabilities of a limited liability company, whether arising in contract, tort, or otherwise: (1) are solely the debts, obligations, or other liabilities of the company; and (2) do not become the debts, obligations, or other liabilities of a member or manager solely by reason of the member acting as a member or manager acting as a manager.
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Here too, however, this does not mean that the members of an LLC will escape liability in all cases. In particular, they may remain liable for their own misconduct. 36 The official comments to the ULLCA mention the examples of a personal guarantee, unauthorized agency and defamation. Professions such as lawyers, auditors, physicians, dentists and psychologists had often not been allowed to establish a business corporation or a (simple) LLC because corporations had not been regarded as being able to fulfil the professional's license requirements. To some extent, this was-and in some states still is-addressed by the possibility of establishing a professional association. 38 Moreover, since the late 1960s more and more states have allowed professionals to set up a professional corporation (PC). These PCs are usually treated as ordinary companies. In some states some professions (such as lawyers) remain, however, personally liable within defined limits. 39 More recently, many US states have also provided the form of a professional limited liability company (PLLC). The main difference is that a PC is usually a separate taxable entity, whereas the PLLC is taxed as a partnership.
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By and large, businesses and professionals can choose between general partnerships, limited partnerships, LLPs, (P)LLCs, and (professional) corporations. Exceptions are that in New York, California, Nevada and Oregon only professionals have the right to establish an LLP and that in California legal or accounting LLCs are inadmissible. 41 Apart from these special cases, it is fair to assume that some 'vertical competition' 42 between these different types of partnership and company takes place. 50 Entities which operate in several states may also prefer the LLC because LLCs are now accepted in all US states. Therefore the members of an LLC can be sure that they enjoy protection against liability, whereas this is a matter of debate for LLPs which operate in a state that does not offer full protection. 51 Finally, businesses and professionals need to examine the specific fee and tax structure of the state in question. Hamilton nicely illustrates the complexity of these rules in Texas. Having presented the data on newly established entities, he explains that:
The figures set forth above are skewed by local rules applicable only in Texas. For example, corporations and LLCs in Texas are subject to an annual state franchise tax that is equal to 0.25 per cent of net taxable capital plus 4.5 per cent of 'net taxable earned surplus.' While Texas has no formal personal income tax at the state level, the second portion of the franchise tax is certainly a form of income tax in disguise. However, the franchise tax is applicable only to corporations and limited liability companies but not to professional corporations, professional associations, or limited liability partnerships. LLPs nevertheless, are subject to a different tax that itself may be relatively onerous: An annual fee of $200 per year for each partner that is protected by the liability shield. Professional corporations and professional associations, while providing similar shields against liability, are subject to neither the franchise tax nor the LLP annual membership fee. These arbitrary tax rules have a direct impact on basic decisions. For a law firm with one hundred partners in Texas, for example, a professional corporation or professional association entails a significant tax saving as contrasted with either an LLP or LLC.(. . .).
52

C. Horizontal Competition: Choice Between US States
Horizontal regulatory competition occurs when someone establishes a company or partnership in a particular legal system only because that country's law is positive for him, thus influencing legal developments. Three requirements are necessary to make this competition work: 53 First, according to the rules of private international law, it must, in principle be possible for companies or partnerships to be able to freely choose a particular legal system ('supply'). Secondly, companies or partnerships must let themselves be 'attracted' by a legal system, given free choice ('demand'). Thirdly, it has to be clarified whether and how legislators react to these conditions of competition.
Supply
In the US companies can freely choose their place of incorporation. In practice this has mainly led to a market for reincorporations. A mere change in corporate domicile is not possible in the US. However, the merger of an existing company with a newly-founded shell company in the target state does not pose significant problems and does not lead to taxation of hidden reserves. According to the internal affairs doctrine the applicable law is usually that of the place of incorporation, although in states such as California and New York there are special rules for pseudo-foreign companies.
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Partnership law is more complex. There are only a few differences among US states in general partnership law. Conversely, with respect to limited partnerships, LLPs and LLLPs, a number of variations exist, for instance, regarding the permitted activities of the limited partner and the scope of liability protection. 55 Thus, regulatory competition is conceivable. Like companies, partnerships can freely choose the place of registration and thus the applicable law regarding their internal affairs.
56 ULPA and RUPA explicitly state that the law under which a foreign limited (liability) partnership is formed governs the relations among the partners, between the partners and the partnership, and the liability of partners for an obligation of the partnership. 57 However, there is an exception if the foreign state does not permit the business in question to be conducted by a limited (liability) partnership.
58 This is relevant in states such as New York and California wherein only professionals (and not ordinary business) can establish an LLP.
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A limited partnership has to apply for a certificate of authority to conduct business in a foreign state. 60 For LLPs the procedure is slightly easier because only a statement of foreign qualification has to be filed. 61 Neither the certificate of authority nor the statement of qualification can simply be denied because of a difference between foreign law and the law under which the partnership was formed. 62 Moreover, the effect of the failure to have a 54 certificate or to qualify does not impair the validity of contracts of the partnership or waive the limitations of liability. 63 A partnership may also decide to change its place of registration from one state to another. Details depend on the specific state laws. In Delaware the procedure is quite straightforward. A partnership which plans a conversion from a non-Delaware LLP to a Delaware LLP has to file three simple documents-a certificate of conversion, a statement of partnership existence and a statement of qualification-to the Delaware Division of Corporations. The total costs are US $400. 64 Despite all, the role of the local rules should not be underestimated. Regardless of the place of registration, a professional partnership has to comply with the ethical rules in each state in which it operates. 65 In some cases this may lead to vicarious liability for the firm's debt. 66 Moreover, it is possible that differences between the extent of liability protection lower the level of protection. According to Rutledge, a full shield LLP in a partial shield jurisdiction will likely afford its partners only partial liability. And an LLLP in a non-LLLP jurisdiction will likely not afford its general partners limited liability. 67 Overall, there is therefore a mixture between 'type A' and 'type B' regulatory competition. 68 'Type A' regulatory competition means that persons can only choose a particular legal system if they also establish residence there. Thus, there is a 'bundling effect' because the residence decision has to balance all relevant legal and non-legal factors. Conversely, 'type B' regulatory competition is stronger because persons can engage in 'cherry picking' by taking residence in one state and choosing the law of another one. In partnership law there is some 'type B' regulatory competition because, as a starting point, other US states have to accept the place of registration and thus the applicable law. However, so far as local rules play a role, there is only 'type A' regulatory competition.
Demand
For public corporations it is well established that companies feel 'attracted' to a particular legal system, because 40 per cent of all firms listed on the NYSE are incorporated in Delaware. 69 There is also some discussion evolving for
LLCs. This is of particular interest here because LLCs and LLPs may often be functional equivalents. According to Ribstein and O'Hara, 'Florida has emerged the clear leader, with Delaware far behind, and several states bunched not far behind Delaware' 70 . In all states but Delaware and Florida LLC formations roughly reflect business activity in the state. Ribstein and O'Hara assume that this preference for the home state is the result of a simple cost-benefit analysis. For public corporations the costs of forum shopping are only marginal whereas for smaller companies the costs are likely to be high compared to the value of the firm. In public corporations the benefits of choosing a particular law are also higher because they are more likely to be subject to shareholder suits and because using the same standards as other companies facilitates trading of their shares. 71 With respect to Florida's attractiveness for LLCs, Ribstein and O'Hara indicate that the 'Florida bar has used the LLC form to exploit these advantages in a number of ways, including by making it tax friendly, reducing fees, and crafting the statute to fit estate planning and asset protection needs'. Moreover, they emphasize Florida's general strength in attracting investment, which, for instance, is the result of 'a thriving small service business in the real estate, tourist, and retirement industries.'
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These results are contested by Dammann and Schündeln. Although, in general, they too find that most LLCs incorporate locally, they ascertain that 46.4 per cent of all LLCs with more than 1000 employees and 26.6 per cent of all LLCs with 500 and 999 employees are established elsewhere. Moreover, Dammann and Schündeln identify Delaware as the preferred jurisdiction because 42 per cent of all LLCs that are formed outside their principal place of business (PPB) are incorporated in Delaware. As the main reason for this preference they find 'statistically significant evidence that firms are less likely to be formed in their PPB state if the latter offers relatively lenient rules on managerial liability or if it allows companies to be dissolved via a less than unanimous resolution of the members'.
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In contrast to public corporations and LLCs it has hardly been discussed whether partnerships choose a particular legal system. Table 2 presents data on the number of limited partnerships, LLPs and LLLPs in the five most populated US states plus Delaware.
Apart from the absolute figures, this table also reports the number of partnerships per 100,000 inhabitants. These figures provide some indication of whether a state attracts partnerships whose main business is elsewhere. To be sure, the number of partnerships per capita is not a perfect proxy for pseudoforeign partnerships because it can also reflect the general business climate of a particular state. However, at least to some extent, the figures for Delaware are likely to be driven by Delaware's law. Delaware dominates the market for 70 Ribstein and O'Hara (n 54) 703. 71 ibid. 72 ibid 704. 73 Dammann and Schündeln (n 43).
publicly held or 'master' limited partnerships. In particular, every 'master' limited partnership traded on the NYSE, AMEX or NASDAQ is a Delaware limited partnership. 75 On the one hand, this can be a result of Delaware's partnership law. The Delaware Revised Uniform Limited Partnership Act emphasizes that maximum effect shall be given to the principle of freedom of contract, 76 and it allows limited partners to be granted some powers to supervise their investment. 77 On the other hand, it is likely that the general virtues of Delaware also play role. In particular, there are presumably some network effects at work because the specialized and qualified bar, bench and legislation of Delaware can guarantee practice-oriented application of the law.
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With respect to the other states one can speculate about some specific points. In New York and California only professionals can form an LLP, 79 which may have contributed to its relatively low use. The higher figure for Florida is presumably not specifically related to its LLP law but, rather, acts mainly as a reflection of the good general business climate, because the LLC is more popular than the LLP by a greater margin in Florida than elsewhere. 80 The popularity of the LLP in Texas may result from the fact that there the LLP has a longer tradition than in other states. 81 Illinois was the last of the six states of this table to provide a full shield against liability for partners of an LLP, 82 thus possibly explaining the relative low number of LLPs.
It is also interesting to examine whether partnerships from states which still provide only partial liability shields 'emigrate' to full shield states. The final column of Table 3 shows that in states with a full shield liability three times more LLPs are established than in partial shield states. The difference between these two groups is, however, not statistically significant at the 5 per cent level. 84 Moreover, it is beyond the scope of this article to examine empirically where the 'missing LLPs' of the partial shield states may be found. Although it is possible that at least some of them have established an LLP in another state, it is also likely that many of them keep the faith to their home state but incorporate as an S-Corporation or an LLC.
Reaction of law-makers
The reactions of law-makers in the market for publicly held corporations are well discussed. Delaware's legislature depends on the firms that have only their registered seat there. It receives from them a one-off incorporation fee and a periodic franchise tax. Since this financial advantage has-by contrast with bigger states-a significant effect on the state budget, there is a credible commitment that the law will remain business-friendly. Other smaller states may have a similar incentive. However, it is sometimes stated that today Delaware's position is now so dominant that other states do not really compete with it. 85 For LLCs it is assumed that legislators would not be competing for franchise fees. 86 However, there is some evidence that lawyers have successfully influenced law-makers, thus leading to some regulatory competition. 87 The outcome of this development is, on the one hand, that the state LLC statutes have evolved towards some uniformity. 88 On the other hand, the 1999 and 2002 revisions of the Florida LLC Act indicate that the law is becoming more flexible and business friendly by reducing the protection of creditors. 89 The reactions of law-makers in partnership law show some similarity to these developments. Delaware dominates the market for limited partnerships, likewise the market for public corporations. The flexible structure of the law is presumably a key factor in Delaware's success. The state LLP laws also drive towards some uniformity, similar to the law applicable to the LLC. For instance, this can be seen in the trend towards full shield liability, which has the advantage that the partners can reduce their monitoring costs, 90 whereas creditors lose protection.
The fees that all but general partnerships have to pay may be some incentive to attract foreign partnerships. However, the major difference with public corporations is that most partnerships (with the exception of master limited partnerships) are considerably smaller than public corporations. It is therefore unlikely that partnership fees do (or will) play a major role for the budget of any state. Rather the main driving forces are presumably the entities themselves 91 and the networks (such as lawyers) 92 that may benefit from an attractive partnership law.
D. Conclusion
US partnership law-and the law on related forms of company-has seen a dynamic development in the last few decades. At least to some extent, this has led to both vertical and horizontal competition. In most states businesses and professions can freely choose between a number of entity forms, such as LLPs, LLCs and different types of corporations. Moreover, states themselves care about the attractiveness of their partnership law. This is most noticeable for the law on limited partnerships in Delaware and one can also identify some regulatory competition for the 'best' LLP law.
Can a similar development be expected in Europe? An analogy may be tempting because in Europe too there are general, limited and (occasionally) limited liability partnerships as well as limited liability companies as potential substitutes. However, the differences between the US and the EU also need to be analysed. For instance, on the one hand, the trend towards limited liability 88 in the US is partly driven by the excessive tort risk after the 'tort revolution' in US law, which does not have a European counterpart. 93 On the other hand, one needs to consider for the EU whether the freedom of establishment of the Treaty may foster, and differences in legal traditions and culture may impede, regulatory competition in partnership law.
III. THE SITUATION IN THE EU
The structure of this section will follow the framework used for the US. The main focus will be on UK, German and French law. First, the different types of partnerships will be outlined. This is slightly more complex than in the US because in the EU there are more significant differences between states. Secondly, here too, it must be considered which types of companies may be used instead of partnerships ('vertical competition'). Thirdly, whether 'horizontal competition' in partnership law can be expected in the EU is examined.
A. Types of Partnerships
General and limited partnerships
In all European countries there are general and limited partnerships. The law of the UK is in many respects more or less identical to that of the US states.
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Like in the US, general partnerships are highly informal and unregistered. Limited partnerships need to be registered at Company House in Cardiff (for England and Wales), Edinburgh (for Scotland) or Belfast (for Northern Ireland). 95 Liability is usually unlimited for all partners, except with regard to limited partners in limited partnerships who do not take part in management and so are not liable for the acts of the firm. 96 Like in the US, in Scotland limited partnerships have legal personality, but this is not the case in England. 97 While English law permits partnerships to sue or to be sued in the firm's name, this does not change the substantive law.
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There were 568,000 partnerships in the UK in 2002, out of which 10,369 were limited partnerships. 99 British limited partnerships are particularly popular in the investment industry, being used by private equity, venture 93 103 Based on the report of the law commissions this reform may, for example, provide that limited partnerships are able to opt for an entity status, and clarify and extend whether and how limited partners can be involved in the business of the partnership.
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For German and French law one must distinguish between partnerships under civil law and partnerships under commercial law. All partners of a partnership under civil law ('BGB-Gesellschaft'; 'société civile') are personally liable. 105 In France, but not in Germany, creditors can sue a partner only after firstly suing in vain the partnership itself. 106 Another difference is that only in France is the civil partnership regarded as a legal person ('entité juridique' or 'personne morale'). 107 However, in Germany, the Federal Supreme Court decided in 2001 that the civil partnership has 'legal capacity' ('Rechtsfähigkeit'), thus it can enter into contracts, own property, sue and be sued in its own name. 108 law firms. In France these partnerships must also comply with the law on the 'société civile professionnelle' (SCP), 109 which, for instance, provides default rules on the representation and decision making of partnerships established by professionals.
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German and French commercial partnerships must observe more formalities than partnerships under civil law, such as registration and accounting requirements. Like in the US and the UK, there is a distinction between general and limited partnerships. The former is called 'Offene Handelsgesellschaft' (OHG) in Germany and 'société en nom collectif' (SNC) in France. Here all partners are personally liable, although the creditor must first exhaust the partnerships assets. 111 In a limited partnership-called 'Kommanditgesellschaft' (KG) in Germany and 'société en commandite simple' (SCS) in France-the limited partners are not personally liable for the debts of the partnership except for the amount of their contribution.
112 Like the partnership under civil law, French commercial partnerships are legal persons whereas German commercial partnerships only have 'legal capacity'.
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From a comparative perspective it is interesting that in many respects the German and French laws on limited partnerships already conform to the changes which are suggested for the UK. The limited partnership is a legal person in France. The German and French laws are also more liberal than UK law as it can be agreed that the limited partners take part in the internal administration of the partnership. In contrast to English law (and the former US law) this does not have the effect that they are treated like general partners.
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This raises the question why in the investment industry the limited partnership of UK law is more popular than its French and German counterparts. The main reasons are presumably to be found outside the codified partnership law. It is possible that the substantial body of case law and the highly respected judiciary of the UK play a role. 115 Since partnership law contains mainly default rules and since investment contracts often require legal agreements different from normal partnerships, 116 it is also likely that the major London law firms and business advisors as well as the English language contribute to the use of UK partnership law. Lastly, the popularity of UK limited partnerships for investment activities is presumably influenced by 109 other areas of law (such as tax law or financial law) 117 and the general standing of London as the main financial centre of Europe.
Partnerships without personal liability
In 2000 the UK followed the lead of the US states and Jersey 118 in allowing limited liability partnerships (LLPs). 119 The UK LLP is a mixture between a partnership and a company and it has even been said that it is closer to the LLC than to the LLP of the US states. 120 With regard to terminology, it is interesting that the UK law uses the term 'members' of the LLP, thus avoiding both the terms 'partners' and 'shareholders'.
In substance, the LLP shows a number of similarities to companies. First, the LLP has to be registered at the relevant Company House. 121 The applicants have to pay a registration fee and the LLP comes into existence upon incorporation. Secondly, the LLP has separate legal personality, distinct from its members.
122 Therefore it can own property, sue and be sued in its own name, and its existence is independent of changes in membership. Thirdly, the members of the LLP do not usually incur personal liability. However, there can be liability based on the tort of negligence. Whether such an action is successful depends on whether personal responsibility has been assumed for the advice, which has then been relied upon.
123 This is potentially wide because the courts may apply an assumption of personal responsibility.
124 Therefore, the members of an LLP may be advised to avoid becoming personally identified with a specific act or mission, for instance by carefully written letters of engagement. 125 Fourthly, in many respects, the running of the LLP is similar to the running of a company. In particular, LLPs have to draw up accounts and file them with Company House. 126 These requirements are the same as those for limited companies. In general, the accounts have to be audited, except in LLPs with turnover up to £1 million. Fifthly, the LLP can use a floating charge. Since this security over a group of changing assets must be entered in the companies register, it can be used by the LLP but not by other partnerships. 127 In other respects, the LLP continues to display features of a partnership. Concerning the internal affairs of the partnership, the members of the LLP enjoy organisational flexibility. For instance, the LLP agreement may state who represents the partnership, how profits are distributed and how decisions between the members are taken. The default rules are that all members take part in the management of the LLP and that all of them have equal rights and duties. 128 Furthermore, the LLP is classified as a partnership for tax purposes.
129 Thus only the members, not the LLP itself, are subject to taxation. This is particularly relevant for large firms with highly paid individuals as corporation tax provides relief for smaller firms, and an exemption from national insurance contributions may encourage the incorporation of a limited company.
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Critics submitted that the LLP was unlikely to be accepted by practice.
131
For instance, they criticised the reference to company law and argued the lack of a standard form constitution would lead to great complexity. Moreover, the running of an LLP was feared to be too complex and expensive, because the accounting, auditing, filing and disclosure requirements of company law were too burdensome for partnerships. Empirical data show however that an increasing number of LLPs have been set up, and that the number of newly established LLPs has also been growing (Table 4 ). In particular, the LLP is a popular legal form for law and audit firms. In Germany the legal entity most similar to the UK LLP is the 'Partnerschaftsgesellschaft' (PartG). 136 It was specifically introduced for professions such as lawyers or auditors. In many respects the PartG is similar to the general commercial partnership (OHG). 137 There is, however, some protection against liability: '[I]f only some of the partners were involved in the operation of a particular contract, only they are personally responsible (besides the partnership itself), unless their involvement is regarded as subordinate'. 138 In other words, the partners who were not involved in a particular operation are protected from incurring liability.
Other business enterprises also have the possibility of choosing a partnership without personal liability. They can form a limited partnership (KG), whose only general partner is a German limited liability company (GmbH). This 'GmbH & Co KG' is highly popular: 145,000 out of the 175,000 KGs are GmbH & Co KGs. 139 The drawback of a GmbH & Co KG is that one must also incorporate a GmbH. This requires E25,000 minimum capital and compliance with the rules on capital maintenance. Still, the main entity is the partnership (the KG); therefore, a GmbH & Co KG has the advantage of a more flexible governance and finance than a pure GmbH.
A one-sided method of liability protection is the 'silent partnership' ('stille Gesellschaft'). 140 The person who runs the business deals with third parties in his or her own name and therefore incurs personal liability, whereas the silent partner's participation in the business is purely financial. The silent partnership is not registered, it does not have 'legal capacity' and it does not do any own business. Therefore, the risk of the silent partner is limited to his or her own investment.
In France there is no entity like the LLP or the PartG. However, it is possible that a company is the only general partner of a limited partnership. 141 French law also provides for a 'silent partnership', which is called 'société en participation' (SEP).
142 Like in Germany, the SEP is an unregistered and undisclosed partnership, which does not do business with third parties. It is also the only partnership under French law which does not have separate legal personality.
It can be concluded that the UK LLP does not have a direct equivalent in German and French law. The German PartG is most similar to it. However, in contrast to the LLP, it is only available to certain professions, and provides only partial protection against liability. The option of using a limited 136 Gesetz of 25 July 1994, BGBl I 1994, 1744 (PartGG). 137 In PartGG ·· 4(1)(s1), 6(3)(s.2), 7(2)-(4), 8(2)(s2), 9(1), 10(2) there are even explicit references to the OHG law. 138 partnership with a company as general partner is also not as convenient as an LLP, because it requires two entities (a company and a partnership). Finally, the 'silent partnership' (or SEP) only protects the 'silent partner', not the person who is actually dealing with third parties. Overall, it could therefore be plausible to suggest that German and French businesses try to use the LLP instead of their domestic forms of partnership-unless forms of company provide a sufficient alternative.
B. Vertical competition: Alternative Forms of Doing Business
Companies and partnerships in general
The most likely competitor to the LLP is the limited company. Here too there is usually liability protection for all members/shareholders (in contrast to the limited partnership). Both legal forms are also typically used in a way where there is no separation between ownership and control as the members/shareholders are themselves involved in the running of the business (in contrast to public companies). Thus, one may wonder whether the lack of an LLP law has resulted in more limited companies in Germany and France. Table 5 , however, shows a quite different result because there are considerably more limited companies in the UK than in Germany and France.
For Germany this may be partly due to the fact that the German GmbH law is less business friendly than UK law, in particular due to its high minimum capital of E 25,000.
145 However, differences in the laws on limited companies 143 For the UK data on limited partnerships and LLPs see n 98 and 132; the UK data on limited and public companies are based on Commission Staff Working Document, Impact assessment on the Directive on the cross-border transfer of registered office, SEC(2007) 1707, Annex I Table A 146 The high number of French public companies (SAs and SASs) 147 is also only a partial substitute for the relative low number of French limited companies. If one adds all forms of limited liability entities (ie the final three columns), it can be seen that in total there are about twice as many of these entities in the UK than in Germany or France.
148 Thus, the high number of UK limited companies is presumably not only a result of a favourable company law but driven by general socio-legal factors which foster entrepreneurship.
Focussing on the data for the UK one can note that there are 62.5 times more limited companies than LLPs. This is somehow similar to the situation in the US where in the states examined in the previous part there are between 11 (Texas) and 250 (Florida) more new LLCs than LLPs.
149 A difference between the US and the UK is, however, that the US LLC is taxed as a partnership whereas the British limited company is taxed as a company. There are also further differences between UK and US tax law. Freedman explains this in more detail:
(W)hile it is clear in the United States that the LLP and LLC have major tax advantages for small firms over incorporation, the U.K. tax position is quite different. The double taxation of corporate profits experienced under the pure classification system of corporate tax in the United States means that tax transparent business forms bring serious tax savings. In the United Kingdom, corporate distributions are not subject to such extensive double taxation as in the United States, due to the availability of tax credits for shareholders on dividends in many cases. It follows that the tax pressures to move away from incorporation are not so great for United Kingdom as for United States small businesses. Indeed, due to the introduction of small corporation tax reliefs, such as a ten percent corporation tax starting rate if relevant profits do not exceed £10,000, incorporation may be a beneficial way for small businesses to shelter profits in some circumstances.
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Therefore a better explanation is that the US-/UK LLP differs from the LLC/ limited company in not being a legal form aimed at all types of business. Rather the LLP has a special purpose because it responds to the needs of particular professions such as lawyers and auditors. Thus, the following section will examine the special case of law firms, in particular, whether in France and Germany forms of company are available to law firms which may make it unnecessary to use the LLP.
introduced a new type of limited company ('Unternehmensgesellschaft'), which can be started with a minimal capital of E 1 but which has to allocate one quarter of its annual profits to its capital reserve until the E25,000 level is achieved. 146 Loi no 2003-721 du 1er août 2003 pour l'initiative économique. 147 The SAS is a simplified form of SA (eg regarding its corporate governance and restrictions on the transfer of shares), aimed at smaller companies.
148 Precisely, it is 1.8 times more than France and 2.1 times more than Germany. 149 See II B above. 150 Freedman (n 126) 903-904 (footnotes omitted).
Law firms in France and Germany
Since 1990 French law firms can incorporate as a company. 151 For these 'sociétés d'exercice liberal' (SELs) it is, for instance, a requirement that the lawyers hold more than half of the shares 152 and there are further restrictions on who can participate in the company. 153 There is also a special provision on personal liability. Despite the fact that shareholders of a company are usually not personally liable, there is an exception for SELs: 'each lawyer is responsible for his or her own conduct and can therefore become personally liable in addition to the SEL'.
154
In detail, there are five different types of SEL, depending on the form of company that is chosen: the SELARL is a limited liability SEL, the SELAFA is a public SEL, the SELAS is a simplified public SEL, the SECA is an association limited by shares SEL, and the EURL is a one-person SEL. 155 The most popular form is the SELARL (Table 6 ), because it is most flexible and does not require minimum capital.
156 Table 6 . Law firms in France 152 Loi no 90-1258 art 5(1). 153 Loi no 90-1258 art 5(2). 154 Loi no 90-1258 art 16 (author' translation). 155 Loi no 90-1258 art 2. 156 Code de Commerce Art L 223-2 in contrast to Art L 224-2 (E37,000 minimum capital for French joint-stock companies).
157 Source: Observatoire du Conseil National des Barreaux (Janvier 2005) 13. 158 The 'association' is just a loose form of collaboration (cf Loi du 1er juillet 1901 relative au contrat d'association); lawyers contract with clients in their own name and remain personally liable.
Comparing companies and partnerships it can be seen that the use of partnerships (SCPs and SEPs) and associations has been more popular than the incorporation as an SEL. However, there is a trend towards incorporation. In 1997 there were 4.7 times more partnerships and associations than SELs, in 2004 this figure dropped to 2.5, and in 2007 there are just 1.3 times as many partnerships and associations than SELs. 159 The development in Germany started a few years later. In 1995 the Supreme Court of Bavaria decided that law firms can incorporate as a limited liability company (GmbH). 160 Details were subsequently regulated in special rules on the 'Lawyer-GmbH' ('Rechtsanwaltsgesellschaft'). 161 For instance, it is a requirement that only other legal advisors are shareholders of a LawyerGmbH, that lawyers have to hold the majority of the votes, that the establishment of a Lawyer-GmbH needs approval from the local bar association and that a special insurance is provided. 162 In 2005 the German Federal Supreme Court decided that lawyers can also incorporate as a public company (AG). 163 There is some legal uncertainty as to what is required for incorporating and running a Lawyer-AG but presumably the requirements are similar to those for the Lawyer-GmbH. 164 Empirical data shows that in Germany all three legal forms which provide (some) liability protection are growing in importance (see Table 7 ). The PartG is, however, considerably more popular than Lawyer-GmbH and Lawyer-AG.
Comparing the German data with the French, it can also be seen that there are less incorporated law firms in Germany than in France. A likely explanation for this is that in Germany there is less need for incorporation because the PartG already provides some protection against liability.
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This leads to the general question whether in France and Germany the possibility of using the corporate form makes it unnecessary to introduce a UK-style LLP. In a second step, the next part 167 will then examine whether French and German (law) firms can and would also choose the UK LLP itself, thus, leading to competition between Member States' partnership laws.
The establishment of a UK-style LLP is easier than the incorporation of a company. A partnership does not require minimum capital, in contrast to all German and most French forms of company. There are also fewer formalities. For instance, in order to establish a UK LLP one needs only file an application with Company House but there is no need for a notarial deed (unlike in most civil law countries).
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The liability protection of a UK LLP under partnership law is as good as the liability protection for companies. However, the tort of negligence can result in personal liability of the lawyer who represents the LLP in a particular case. 169 The extent of liability protection is therefore somewhat inferior to that of a lawyer who is a shareholder in a German Lawyer-GmbH because only in exceptional cases would German courts 'lift the veil' of the GmbH 170 or assume a separate quasi-contractual relationship between a lawyer of a LawyerGmbH and a client. 171 The situation is quite different in France. Here even the lawyer who is the shareholder of an SEL is always personally liable for his or her own conduct. Thus a UK-style LLP would offer better liability protection.
Several aspects have to be considered for the running of a law firm. In some regards one may falsely expect differences between companies and LLPs. Typically, it is easier for companies to attract external capital; however, they must fulfil stricter accounting and disclosure requirements. Yet, as previously mentioned, external investment in the equity of incorporated law firms is usually not allowed. Thus, in both types of legal entities, the same lawyers are usually the members/shareholder as well as the mangers/directors. 172 However, in the UK the Legal Services Act 2007, ss 71-111 allows 'Alternative Business Structures' (ABS) with external ownership. Presumably it will take until 2011 until these new structures can be authorised (see http://www.sra.org.uk/sra/legal-services-act.page). For a comparative analysis of liberalisations of law firm structures see Commission Staff Working accounting and disclosure requirement are also similar. In contrast to ordinary partnerships, the LLP has to comply with the same rules applicable to limited companies. Both for limited companies and LLPs there are some exceptions for small firms.
In other aspects the LLP is indeed more attractive than incorporated law firms. LLPs do not have to comply with the company law rules on capital maintenance. 173 This can also reduce personal liability because shareholders who deal with their own company often face the risk that their claims are subordinated in case of insolvency.
174 Furthermore, it can be an advantage that LLPs are taxed as partnerships. Although this is not always straightforward, pass-through taxation can be beneficial for firms with many highly paid individuals. 175 Overall, the possibility of incorporating law firms only partially substitutes for the LLP. Since establishing and running an LLP is typically easier than establishing and running a company, German and French law firms (or other professions) would benefit if the LLP were also provided under their domestic law-unless they can already use the UK LLP itself. Following the structure of the first part, 176 the next section will therefore examine whether there is supply and demand for foreign partnership law in the EU and, if this is the case, how law-makers may react to these conditions of competition.
C. Horizontal Competition: Choice between EU Member States
Supply
There are differences between the partnership laws of Member States. 177 Therefore, if firms can freely choose between these laws, there is a supply of partnership forms from different countries. In particular, it is worth considering whether firms from other Member States can choose the UK LLP. From a UK perspective this would not pose any problems because the LLP need not have any place of business in the UK (and, conversely, a foreign LLP would only be determined by reference to the law of the place where it was formed).
whether, according to European law, firms have the right to choose the partnership law of another Member State. The second sub-section will then examined which law is applicable to these LLPs, whether only UK law, or also the law of the other Member State.
a) Freedom of establishment and partnerships
The case law of the European Court of Justice has led to a comprehensive set of criteria as to how the freedom of establishment (EC Treaty, articles. 43, 48) affects the treatment of foreign companies in the EU. According to the landmark decision in Centros a Member State has to recognize a company which is formed in accordance with the law of another Member State even if this company has its actual centre of administration ('real seat') in the former country. Although Member States can adopt appropriate measures for preventing or penalising fraud, it is not regarded as fraud that the company wants to evade the minimum capital requirements of its home country. 180 Ü berseering confirmed the relevance of the statutory seat instead of the real seat. It was held that where a company is formed in accordance with the law of a Member State in which it has its registered office but then moves its real seat to another Member State, the latter country must not deny the company's legal capacity. 181 Inspire Art addressed the limits of these principles. It was again emphasized that while Member States can prevent fraud, this did not justify a law on pseudo-foreign companies which imposed conditions relating to minimum capital and directors' liability on a company formed in accordance with the law of another Member State. 182 Finally, Sevic prohibits discrimination against cross-border mergers. If a Member State allows a domestic merger of companies without liquidation of one company and transfer of the whole of its assets to another company, it also has to be possible for a foreign company to take part in these types of mergers. 183 In Cartesio the ECJ implicitly assumed that the freedom of establishment was also applicable to a Hungarian limited partnership. 184 However, it is not name. 190 Article 48 requires an entity that can enter into contracts, own property, sue and be sued. As a result, the only partnerships from the three countries discussed here which are not covered by article 48 are the French SEPs and the German 'silent partnerships'.
b) The applicable law Since the UK LLP is protected by the freedom of establishment, it can be used by firms from other Member States. 191 Naturally, this will lead to the applicability of UK LLP law and not the partnership (or company) law of the other Member State. For instance, it would be a violation of the freedom of establishment if the other Member State imposed a minimum capital requirement on foreign LLPs. It is, however, permissible (and likely) that LLPs need to register foreign branches. 192 A somewhat paradoxical result may occur for the relationship between the LLP law on the one hand and the applicable tort and insolvency law on the other. For LLPs who do business in the UK the limited liability under LLP law is counterbalanced by a creditor-friendly tort and insolvency law. When courts assume personal responsibility, this can lead to liability based on the tort of negligence; 193 and UK insolvency can lead to personal liability if there is wrongful trading. 194 However, according to private international law, an LLP which is only doing business in another Member State has to comply with the tort law of that Member State, 195 and this law may often be less demanding. 196 Similarly, at least according to some commentators, the applicable insolvency law depends on the place of business, so that these LLPs could evade the possibly stricter UK insolvency law. 197 As a result, the members of such an LLP are likely to enjoy an even greater protection against liability than a UK-based LLP.
an LLP enjoy liability protection, which may even surpass the protection of members of UK-based LLPs. Some complications may arise due to the interplay between LLP law and professional law and domestic and foreign tax law. This legal uncertainty may be one reason why few firms from continental Europe have chosen to establish an LLP instead of a domestic legal entity. However, there may be other considerations which influence the demand for 'going foreign' in partnership law.
Demand
Private companies from continental Europe increasingly incorporate in the UK. Becht et al empirically examined this development. The Table 8 presents their data for selected Member States from different parts of Europe.
They show that since the 1999 decision of the ECJ in Centros 206 the average number of incorporations increased from 146 to 671 firms per year. They also provide evidence of what drives foreign incorporations: using differences-indifferences regressions they find that legal migration rates are explained by country-specific incorporation costs and minimum capital requirements. 207 This explains, for instance, why more German than French firms have incorporated limited companies in the UK.
There is no meaningful hard data available on how many LLPs operate in continental Europe. The German commercial register shows only three entries, 208 but it is likely that a number of LLPs do business Germany without having registered a branch. Generally, of course, one can assume that only few LLPs have been established in continental Europe. This leads to the question Germany, there may be the potential that lawyers will also be intermediaries for the LLP.
In the UK the LLP is a very popular legal form for medium and large law firms. Thus, it may promote the use of the LLP elsewhere that the market for legal advice has changed considerably in the last few years. 216 Whereas previously small local law firms had dominated the market, an increase in competition and a number of mergers have led to a growing number of lawyers per firm. In these bigger law firms a partner can hardly observe how the other partners advise their clients. Thus, there is a growing need for liability protection by choosing an entity such as the LLP.
Overall there are therefore a number of reasons why it can be expected that firms from continental Europe will demand the UK LLP. This leads to the question how law-makers would react to this development, in particular whether they would start competing in partnership law.
Reaction of law-makers
Many Member States have modernized their law on limited liability companies in the last few years. In 2003 the reform of the French SARL reduced the minimum capital to E1 217 and in Spain a new flexible form of limited liability company ('Sociedad Limitada Nueva Empresa' or SLNE) was introduced. 218 The UK Companies Act 2006 led to a simplification of the law applicable to limited companies. 219 In 2007, Estonian company law was made more business friendly. 220 In 2008 the German law was reformed by introducing a new type of entity, which does not require minimum capital at the moment of incorporation. 221 There are also plans to modernize the law on limited liability companies in the Netherlands and in other countries.
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Can a similar dynamic be expected for LLP law? The history of the LLP indicates that lawmakers take the experiences of other jurisdictions into account and are keen on modernizing their law. The development in the US has already been mentioned. 223 In Europe, the LLP was first introduced in Jersey in 1997. 224 Then, the UK legislator feared that law and accounting firms would emigrate to Jersey and so it enacted the Limited Liability Partnership Act 2001. 225 Japan and Singapore introduced the legal form of the LLP in 2005 and 2006 226 and India followed suit in 2008. 227 Jersey modified its law in 2009 'in the light of international developments so as to ensure that Jersey has a competitive LLP offering'. 228 There is cause to expect that in continental Europe law-makers may feel induced to follow the path of the UK. The alternative strategy-trying to stop domestic firms establishing a UK LLP-is hardly feasible due to freedom of establishment. 229 Germany has already introduced the PartG-an 'LLP light'-in 1994 and strengthened the liability protection in 1998. 230 Moreover, the reforms of the law on the limited company in many Member States show that law-markers in other countries are also responding to business interests, even if this means reducing the (direct) protection of creditors.
The history of the current LLP laws also suggests that interested parties and networks are a main driving force behind these new laws. In the US, lawyers played a key role. 231 With respect to Jersey's LLP law it is reported that in the mid 1990s two members of the big accounting firms approached the Jersey authorities with a proposal for an LLP and offered assistance with parliamentary drafting. 232 And for the UK it has been complained that the 'LLP resulted entirely from political pressure from professional firms for limited liability in respect to their activities and from their unwillingness to incorporate'. 233 Still, there may also be opposing forces in other Member States. McCahery et al speculate that the civil law notaries would frustrate attempts to provide a UK-style LLP because the availability of limited liability without a notarial deed would lead to a drop in their revenues. 234 However, this is not really plausible because firms from all Member States can choose the UK LLP in any event. Moreover, lawyers and other professionals who may establish an LLP in the future are often partnerships under civil law 235 invisible hand leads to an optimal pattern for corporate governance.
236 By contrast the counter-view stresses that there is a 'race of laxity' 237 or 'race to the bottom', 238 since the law is deregulated at the expense of other groups, such as the shareholders, creditors or employees. In the context of LLPs the interests of members and employees are unlikely to be affected. The principleagent problem between directors and shareholders/members is specific for public companies because the owners do not manage the day to day business of the firm. Employee interests matter for companies if a jurisdiction provides employee co-determination or works councils. Again, this is not relevant for the LLP.
With respect to creditor interests one could argue that limited liability for partnerships means that creditors lose protection. However, it is unclear how creditors are best protected. Regarding the limited liability company, it is controversially discussed whether the minimum capital requirement is really useful. 239 As for partnerships one may question whether the personal liability of natural persons is really valuable if substantial damages have been caused. Moreover, the LLP provides more indirect creditor protection than ordinary partnerships due to stricter registration, accounting and disclosure requirements. As a result, it may even be the case that creditors would prefer it if medium-size partnerships become more professional by transforming into an LLP.
D. Conclusion
Regulatory competition in partnership law is likely to develop in Europe. The starting point for this development is the UK LLP, which-due to freedom of establishment-can also be used in other Member States. To be sure, other Member States also address the needs of firms to provide some protection against liability. For instance, in Germany and France there are special legal forms aimed at the protection of lawyers against malpractice of their partners. However, the LLP has a special appeal because it combines the flexibility and taxation of a partnership with full liability protection under partnership law.
Future research could examine comparative partnership law of European countries in more detail. It would be interesting to find out whether (as it was implicitly assumed in this article) UK, French and German law have been the main legislative models for other European countries. Moreover, there is a 236 See in particular Romano (n 1) 14 f. 237 Justice Brandeis in Liggett v Lee, 288 US 517, 559. need for contextualized comparisons. This article has presented some empirical data. However, it has also become apparent that more comprehensive data on all Member States would be needed in order to conduct a full-fledged quantitative comparative analysis.
IV. SUMMARY
Regulatory competition in company law has been extensively debated in the last few decades, but it has rarely been discussed whether there could also be regulatory competition in partnership law. This article has filled this gap. It has addressed the partnership law of the US, the UK, Germany and France, and has presented empirical data on the different types of partnerships and companies established in these jurisdictions.
The first part found that in the US there is both vertical and horizontal competition in partnership law. In most states, businesses and professionals can freely choose between a number of entity forms, such as LLPs, LLCs and different types of corporations. Moreover, states themselves care about the attractiveness of their partnership law. This is most noticeable for Delaware's law on limited partnerships but one can also identify some regulatory competition for the 'best' LLP law.
The second main part has turned to the situation in the European Union. Here the legal landscape is more diverse because only UK law knows the LLP, whereas in Germany and France there are other forms of partnership and company law which, for instance, may be used by law firms (eg PartG, Anwalts-GmbH, SCP, SEP, SELARL). However, these legal forms can only provide a partial substitute for the UK LLP. Since the freedom of establishment of the EC Treaty allows continental firms to choose the UK LLP, it is therefore likely that regulatory competition will also develop in partnership law in the EU.
